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IBBI has notified the Insolvency
and Bankruptcy Board of India
(Voluntary Liquidation Process)
Regulations, 2017. The same
has been published in the offi-
cial gazette. As a result of the
same w.e.f. 1st April, 2017
voluntary winding up shall be
conduct under Insolvency and
Bankruptcy Code, 2016
(hereafter referred as “IBC”).

In this Flash editorial, the audi-
tor begins by referring notifica-
tions for applicability of provi-
sions of Voluntary Liquidation/
winding up under Insolvency
and Bankruptcy Code, 2016.
The main thrust of the article,
however, is upon the provi-
sions / regulations, of
IBC concerning liquidation of a
corporate person - companies,
limited liability partnerships
and any other persons incorpo-
rated with limited liability and
process of liquidation under
these regulations.

Members’ Voluntary Liquida-
tion is the option for solvent
companies when it comes to
liquidation. If you are a director
of a company that you feel no
longer has a purpose and the
company has enough funds to
pay back creditors in full then
this process would be the op-
tion for you. A Members’ Volun-
tary Liquidation is a tax effi-
cient method for distributing or
restructuring the assets and/or
trade of a company

Introduction:

Liquidation (or “winding up”) is
a process by which
a company’s existence s
brought to an end.

The provisions concerning to
Voluntary Winding up of Com-
pany was specified in section
304-325 of Companies Act,
2013 although these provi-
sions not at all notified. As the
IBC got the president assent on
28/05/2016 as per section
255 and schedule Xl of IBC the
sections of Voluntary winding
up “Omitted” from Companies

Act, 2013. Prior to 1st April,
2017 voluntary Winding up
was ongoing in Companies Act,
1956.

IBBI has notified
the Insolvency and Bank-
ruptcy Board of India

(Voluntary Liquidation Process)
Regulations, 2017. The same
has been published in the offi-
cial gazette. As a result of the
same w.e.f. 1st April, 2017
voluntary winding up shall be
conduct under Insolvency and
Bankruptcy Code, 2016
(hereafter referred as “IBC”).

These Regulations shall apply
to the voluntary liquidation of
corporate persons under Chap-
ter V of Part Il of the Insolvency
and Bankruptcy Code, 2016.

Highlights:
> Insolvency Professionals
shall act as liquidator.

> The corporate person shall
from the liquidation com-
mencement date cease to
carry on its business except as
far as required for the benefi-
cial winding up of its business

> The liquidator shall endeavor
to complete the liquidation
process of the corporate per-
son within twelve months from
the liquidation commencement
date.

> The liquidator shall preserve
a physical or an electronic copy
of the reports, registers and
books of account referred to in
Regulations 8 and 10 for at
least eight years after the dis-
solution of the corporate per-
son, either with himself or with
an information utility.

Process of Voluntary Winding
The Winding up of a Company
can also be done voluntarily by
the members of the Company,
if:

If the Company passes a Spe-

cial Resolution in the General
Meeting for winding up of the
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The Company in general meet-
ing passes a resolution requir-
ing the Company to be wound
up voluntarily as a result of the
expiry of the period of its dura-
tion, if any, fixed by its articles
of association or on the occur-
rence of any event in respect
of which the articles of associa-
tion provide that the company
should be dissolved.

The Voluntary winding
up process applies where the
directors and shareholders
decide to cease trading their
solvent limited company.

STEP-1

CONVENE A BOARD MEETING
with two Directors or by a ma-
jority of Directors.

1.1. Pass a resolution for pro-
posal of Voluntary Liquidation
of the Company.

1.2. Prepare a declaration from
majority of the directors of the
company verified by an affida-
vit stating that—

i. they have made a full inquiry
into the affairs of the company
and they have formed an opin-
ion that either the company
has no debt or that it will be
able to pay its debts in full
from the proceeds of assets to
be sold in the voluntary liquida-
tion; and

ii. The company is not being
liquidated to defraud any per-
son - section 59(3) (a) of Insol-
vency Code, 2016.

1.3. File the declaration with
ROC in e-form GNL-2

1.4. Attachment to Declaration:
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National Company
Law Tribunal

National Company Law Tribunal
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audited financial statements
and record of business opera-
tions of the corporate person
for the previous two years or
for the period since its incor-
poration, whichever is later;

a report of the valuation of the
assets of the corporate per-
son, if any, prepared by a reg-
istered valuer;

STEP-2

CONVENE A GENERAL MEET-
ING: Within 4 weeks of pass-
ing of above said declaration
hold the meeting of Share-
holders for the following pur-
poses:

2.1. Pass a Special Resolution
for approving the proposal of
Voluntary Liquidation of the
Company.

2.2. Appoint an insolvency
professional to act as the
liguidator. Resolution should
contain the terms and condi-
tions of the appointment of
the insolvency professional,
including the remuneration
due to him.

2.3. File the special resolution
with ROC in e-form MGT-14

STEP-3

APPROVAL OF CREDITORS IF
COMPANY OWES DEBT:

3.1. If the company owes any
debt to any person, creditors
representing two-thirds in
value of the debt of the com-
pany shall approve the resolu-
tion passed above by the
shareholders within  seven
days of passing of such spe-
cial resolution.

3.2. Approval can be by hold-
ing of Meeting, by Consent of
2/3 of creditors in writing etc.
Company will place the copy
of resolutions before the credi-
tors for their approval.

Commencement of voluntary
liquidation

A voluntary liquidation for a
corporate person shall be
deemed to have commenced

from the date of passing of
the resolution (after approval
from the creditors of the Com-
pany).
STEP-4

PUBLIC ANNOUNCEMENT BY
THE LIQUIDATOR:

The liquidator shall make a
public announcement in Form
A of Schedule | within five

days from his appointment
(i.e. 5 days from the date of
General Meeting).

4.1. The public announcement
shall-

Call upon stakeholders to
submit their claims as on the
liquidation commencement
date; and

Provide the last date for sub-
mission of claim, which shall
be thirty days from the liquida-
tion commencement date.

4.2. The announcement shall
be published-

i. In one English and one re-
gional language newspaper
with wide circulation at the
location of the registered of-
fice and principal office, if any,
of the corporate person and
any other location where in
the opinion of the liquidator,
the corporate person con-
ducts material business op-
erations;

ii. On the website, if any, of
the corporate person; and

iii. On the website, if any, des-
ignated by the Board for this
purpose.

STEP-5

PROCEEDINGS BY LIQUIDA-
TOR:

5.1. The liquidator shall sub-
mit a Preliminary Report to the
Company within 45 days from
the liquidation commence-
ment date, detailing as given
below. The liquidator shall
preserve a physical as well as
an electronic copy of the re-
ports for eight years after the

Connection

dissolution of the corporate
person.

- the capital structure of the
Company

- the estimates of its assets
and liabilities as on the liqui-
dation commencement date
based on the books of the

Company

- Whether he intends to make
any further inquiry in to any
matter relating to the promo-
tion, formation or failure of the
Company or the conduct of
the business thereof; and

- The proposed plan of action
for carrying out the liquidation,
including the timeline within
which he proposes to carry it
out and the estimated liquida-
tion costs.

5.2. Maintenance of Registers
and Books of Account:

5.2.1. The liquidator shall
maintain the registers and
books (as mentioned in regu-
lation 10), as may be applica-
ble, in relation to the voluntary
liguidation of the corporate
person, and shall preserve
them for a period of eight
years after the dissolution of
the corporate person.

5.2.2. Where the books of
account of the corporate per-
son are incomplete on the
liquidation commencement
date, the liquidator shall have
them completed and brought
up-to date, with all convenient
speed.

5.2.3. The liquidator shall
keep receipts for all payments
made or expenses incurred by
him

5.3. Liquidator has following
duties & Rights:

5.3.1. The liquidator may call
for such other evidence or
clarification as he deems fit
from a Claimant for substanti-
ating the whole or part of its
claim.

5.3.2 Verification of claims:
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5.3.2.1. The liquidator shall
verify the claims submitted
within thirty days from the last
date for receipt of claims and
may either admit or reject the
claim, in whole or in part, as
the case may be, as per sec-
tion 40 of the Code.

5.3.2.2. A creditor may appeal
to the Adjudicating Authority
against the decision of the
liquidator as per section 42 of
the Code.

5.3.3. List of stakeholders:

5.3.3.1. The liquidator shall
prepare the list of stake-
holders within forty-five days
from the last date for receipt
of claims.

5.3.3.2. The liquidator shall
prepare a list of stakeholders
on the basis of proofs of
claims

submitted and accepted un-
der these Regulations, with-

the amounts of claim admit-
ted, if applicable,

the extent to which the debts
or dues are secured or unse-

cured, if applicable,

the details of the stake-
holders, and

The proofs admitted or re-
jected in part, and the proofs
wholly rejected.

5.3.4. Paid Money into Bank
Account:

5.3.4.1 The liquidator shall
open a bank account in the
name of the corporate person
followed by the words ‘in vol-
untary liquidation’, in a sched-
uled bank, for the receipt of
all moneys due to the corpo-
rate person.

5.3.4.2. All payments out of
the account by the liquidator
above five thousand rupees
shall be made by cheques
drawn or online banking trans-
actions against the bank ac-
count.

5.3.5. Distribution.
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5.3.5.1. The liquidator shall
distribute the proceeds from
realization within six months
from the receipt of the
amount to the stakeholders.

5.3.5.2. The liquidation costs
shall be deducted before such
distribution is made.

STEP-6

COMPLETION OF LIQUIDATOR:

6.1. The liquidator shall en-
deavor to wind up the affairs
of the corporate person within
one year from the voluntary
liquidation commencement
date.

6.2. In the event of the volun-
tary liquidation continuing for
more than one year, the liqui-
dator shall.

6.2.1. call a meeting of the
contributories of the corporate
person within fifteen days
from the end of the year in
which he is appointed, and at
the end of each succeeding
year; and

6.2.2. Shall present a Status
Report indicating progress in
liquidation, including-

Settlement of list of stake-
holders,

Details of any property that
remain to be sold and real-
ized,

Distribution made to the

stakeholders, and

Distribution of unsold property
made to the stakeholders;

Developments in any material
litigation, by or against the
corporate person; and

Filing of, and developments in
applications for avoidance of
transactions in accordance
with Chapter Il of Part Il of the
Code.

6.2.3. The Status Report shall
enclose an audited account of
the voluntary liquidation show-
ing the receipts and payments
pertaining to liquidation since

the liquidation
ment date.

STEP-7

PREPARATION OF FINAL RE-
PORT:

7.1. Final Report: On comple-
tion of the liquidation process,
the liquidator shall prepare
the Final Report consisting of:

commence-

7.1.1. An audited account of
the voluntary liquida-
tion, showing the receipts and
payments pertaining to liqui-
dation since the liquidation
commencement date; and

7.1.2. A statement demon-
strating that-

the assets of the Company
has been disposed of;

the debt of the Company has
been discharged to the satis-
faction of the creditors;

No litigation is pending
against the Company or suffi-
cient provision has been
made to meet the obligations
arising from any pending liti-
gation.

7.1.3. sale statement in re-
spect of all assets contain-
ing: i) the realized value; (ii)
cost of realization, if any; (iii)
the manner and mode of sale;
(iv) an explanation for the
shortfall, if the value realized
is less than the value as-
signed by the registered val-
uer in the report of the valua-
tion of assets (v) the person to
whom the sale is made; and
(vi) any other relevant details
of the sale.

STEP-8

SUBMISSION OF FINAL RE-

PORT/ APPLICATION WITH
NCLT:

8.1. The liquidator shall send
the Final Report to by regis-
tered post at their registered
address and by electronic
means -

The contributories of the cor-
porate person;
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The registrar; and
The board,

8.2. Submission with NCLT:

Where the affairs of the Com-
pany have been completely
wound up, and its assets com-
pletely liquidated, the liquida-
tor shall make an application
to the NCLT in form NCLT-1 for
the dissolution of such Com-

pany
STEP-8

ORDER BY NCLT:

The Tribunal shall fix a date
for the hearing of the petition.
Where the Tribunal satisfied
with the application. NCLT to
pass an order that the corpo-
rate debtor shall be dissolved
from the date of that order
and the corporate debtor shall

Innovate Create Lead

be dissolved accordingly
STEP-9

FILING OF ORDER WITH ROC:

The order of the Tribunal shall
be filed with the Registrar by
the company within a period
of 14 days of the receipt of
the copy of order, or such
other time as may be fixed by
the Tribunal.

CONCLUSION:

Suspension of Process of Lig-
uidation: If liquidator is of the
opinion that the voluntary
liguidation is being done to,
defraud a person, he shall
make an application to the
Adjudicatory Authority to sus-
pend the process of voluntary
liguidation. Where the liquida-
tor is of the opinion that the
corporate person will not be

Connection

able to pay its debts in full
from the proceeds of assets to
be sold in the voluntary liqui-
dation, he shall make an ap-
plication to the Adjudicating
Authority to suspend the proc-
ess of voluntary liquidation.

Income Tax Department made linking of PAN with Aadhaar easy

The Income Tax Department
has made it easy for taxpayers
to link their PAN with Aadhaar.

It was reported that taxpayers
were finding it difficult as their
names did not match in both
systems (Eg. Names with ini-
tials in one and expanded
initials in another). Respond-
ing to such grievances,the
Dept has come out with a
simple solution now.

Just click on the link on the
left pane-> Link Aadhaar on
the website https://
incometaxindiaefiling.gov.in/
or visit the following link :-

h t t p s / /
incometaxindiaefiling.gov.in/e
-Filing/Services/
LinkAadhaarHome.html

Provide PAN, Aadhaar no. and
ENTER NAME EXACTLY AS

GIVEN
Aadhar Linking/Seeding To PAN Card
& Sy Rt TRA TR
o INCOMETAXDERAKIMENT &5 GOV OF INDIA
~ = umiTED % S5
Zy,jg

T — T e W AR V. ™S ; ;,;‘i

IN AADHAAR CARD (avoid
spelling mistakes) and submit.
After verification from UIDAI,
the linking will be confirmed.

In case of any minor mis-
match in Aadhaar name pro-
vided by you when compared
to the actual data in Aadhaar,
One Time Password (Aadhaar
OTP) will be sent to the mobile
registered with Aadhaar which
has to be provided. Please
ensure that the date of birth
and gender in PAN and Aad-
haar are exactly same. There
is no need to login or be regis-
tered on E-filing website. This
facility can be used by anyone
to link their Aadhaar with PAN.

In a rare case where Aadhaar
name is completely different
from name in PAN, then the
linking will fail and taxpayer
will be prompted to change
the name in either Aadhaar or
in PAN database.

To update your PAN details
please contact NSDL https://
www.onlineservices.nsdl.com/

p a a m /
endUserRegisterCon-
tact.html or To update your
Aadhaar card details please
contact UIDAI at https://
ssup.uidai.gov.in/web/guest/
update

There is no need to login or be
registered on E-filing website.
This facility can be used by
anyone to link their Aadhaar
with PAN.

This facility is also available
after login. Go to Profile set-
tings and choose Aadhaar
linking. The details as per PAN
are pre-populated. Enter Aad-
haar no. and ENTER NAME
EXACTLY AS GIVEN IN AAD-
HAAR CARD (avoid spelling
mistakes) and submit.

Please use the simplified proc-
ess to complete the linking of
Aadhaar with PAN asap. This
will be useful for E-Verification
of Income Tax returns using
Aadhaar OTP.
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Lease rent from letting out buildings/developed space

The issue whether income
arising from letting out of
premises /developed space
along with other amenities in
an Industrial Park/SEZ is to be
charged under head ‘Profits
and Gains of Business' or
under the head ‘Income from
House Property’ has been
subject matter of litigation in
recent years. Assessees claim
the letting out as business
activity, the income arising
from which to be charged to
tax under the head ‘Profits
and Gains of Business’,
whereas the Assessing Offi-
cers hold it to be chargeable
under the head ‘Income from
House Property‘.

The matter has been consid-
ered by the Board. Income
from the Industrial Parks/ SEZ
established under various
schemes framed and notified
under section 8O0IA(4)(iii) of
the Income-tax Act, 1961
(‘Act’) is liable to be treated as
income from business pro-
vided the conditions pre-
scribed under the schemes
are met.

In the case of Velankani Infor-
mation Systems Pvt Ltd., NJRS
Citation (2013-LL-0402-44)
the Hon’ble Karnataka High
Court observed that any other

interpretation would defeat
the object of section 80IA of
the Act and government
schemes for development of
Industrial Parks in the country.
SLPs filed in this case by the
Department have been dis-
missed by the Hon’ble Su-
preme Court.

In a subsequent judgment
dated 30.04.2014 in ITA No
76 & 78/2012 in the case of
CIT vs. Information Technology
Park Ltd. NJRS Citation (2014-
LL-0430-141), the Karnataka
High Court has reaffirmed
its. earlier views. It has held
that, since the assessee-
company was engaged in the
business of developing, oper-
ating and maintaining an In-
dustrial Park and providing
infrastructure facilities to dif-
ferent companies as its busi-
ness, the lease rent received
by the assessee from letting
out buildings along with other
amenities in a software tech-
nology park would be charge-
able to tax under the head
“Income from Business” and
not under the head “Income
from House Property”. The
judgement has been accepted
by the Board.

In view of the above, it is now
a settled position that in the

case of an undertaking which
develops, develops and oper-
ates or maintains and oper-
ates an industrial park/SEZ
notified in accordance with
the scheme framed and noti-
fied by the Government, the
income from letting out of
premises/ developed space
along with other facilities in an
industrial park/SEZ is to be
charged to tax under the head
‘Profits and Gains of Busi-
ness’.

Accordingly, henceforth, ap-
peals may not be filed by the
Department on the above
settled issue and those al-
ready filed may be withdrawn/
not pressed upon.

Quoting of Aadhaar on PAN Application / ITR

The Central Government vide
notification dated 11t May,
2017 has notified that the
requirement of quoting
of Aadhaar / Enrolment ID
shall not apply to the following
individuals if they do not pos-
sess the Aadhaar / Enrolment
ID:

* Anindividual who is resid-
ing in the state of Assam,
Jammu and Kashmir and
Meghalaya.

. An individual who is a
non-resident as per
the Income-tax Act, 1961.

* An individual of the age
of eighty years or more at
any time during the previ-
ous year.

e  Anindividual who is not a
citizen of India.

Section 139AA of the Income-
tax Act, 1961, as inserted by
the Finance Act,
2017 provides for mandatory

quoting of Aadhaar / Enrol-
m e n t I D
of Aadhaar application form
for filing of return of income
and for making an application
for allotment of Permanent
Account Number with effect
from 1st July, 2017. Section
139AA (3) of the Act empow-
ers the Central Government to
notify the person(s) or State(s)
to which the requirement of
quoting of Aadhaar / Enrol-
ment ID shall not apply.
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FAQs on MahaRERA

1. Is it mandatory for the pro-
moter to obtain permissions
for the real estate project
before applying for registra-
tion to MahaRERA?

Ans: Yes, the layout of the real
estate project has to be ap-
proved. However, the pro-
moter may include some
buildings in his application of
registration where apartments
are proposed and the Building
approvals are pending. Build-
ing Approval for the apartment
must be obtained before the
agreement for sale is signed
between the promoter and
buyer, regarding the said
apartment.

2. What is the penalty pre-
scribed for non-registration of
a project under the Act?

Ans: If any promoter fails to
register as per Act, he shall be
liable to a penalty which may
extend up to ten per cent of
the estimated cost of the real
estate project. On continued
violation, he shall be punish-
able with imprisonment for a
term which may extend up to
three years or with fine which
may extend up to a further ten
per cent of the estimated cost
of the real estate project, or
with both.

3. How will a flat buyer know,
if the real estate project is
duly registered under Ma-
haRERA?

Ans: The MahaRERA website
would display all the regis-
tered projects. It is mandatory
that the advertisement for
marketing of apartments in
the real estate project must
carry the MahaRERA registra-
tion number.

4, Whether registration of real
estate agents would be pro-
ject specific, location specific
or individual specific?

Ans: Real estate agents have
to get registered with Ma-
haRERA either as an individ-
ual or as "other than individ-

ual". Promoters while applying
for registration of any real
estate project will have to
indicate the names of regis-
tered real estate agents who
will be working as agents in
the said project. Names of
such agents will be displayed
along with other project speci-
fications on the MahaRERA
website, upon registration of
the project.

5. What are the penalties that
a Real Estate Agent would
face if he fails to adhere to
the mandates prescribed by
MahaRERA?

Ans: If any real estate agent
fails to register and contra-
venes the provisions of sec-
tion 9 or section 10 of the Act,
he shall be liable to a penalty
of ten thousand rupees for
every day during which such
default continues, which may
cumulatively extend up to five
per cent of the cost of plot,
apartment or buildings, as the
case may be, of the real es-
tate project, for which the sale
or purchase has been facili-
tated as determined by Ma-
haRERA.

6. Is the promoter required to
give any undertaking to Ma-
haRERA for completing his
project within a specified pe-
riod?

Ans: Yes, in accordance with
the provisions of the Act, the
promoter, while applying for
registration to MahaRERA, has
to give a declaration, sup-
ported by an affidavit, indicat-
ing the time period within
which he undertakes to com-
plete the project or phase
thereof, as the case may be.

7. If the registration of a real
estate project is revoked for
any reason, how will the inter-
est of the buyer, in such pro-
ject, be protected by Ma-
haRERA?

Ans: MahaRERA will take ac-
tion in accordance with sec-

Connection

tion 8 of the Act.

8. In case of delay in getting
possession from the pro-
moter, will the buyer be enti-
tled to get interest on the
amount paid by him, for such
delayed period?

Ans: Yes. In accordance with
the model form of agreement,
if the Promoter fails to abide
by the time schedule for com-
pleting the project and hand-
ing over the [Apartment/Plot]
to the Allottee, the Promoter
agrees to pay to the Allottee,
who does not intend to with-
draw from the project, interest
as specified in the Rule, on all
the amounts paid by the Allot-
tee, for every month of delay,
till the handing over of the
possession.

9. Will such interest payment
by the promoter to the buyer
be automatic or the buyer will
have to approach MahaRERA?

Ans: The interest payment is
in accordance with the model
form of agreement and hence
should be automatically paid.
The buyer may have to file a
complaint to MahaRERA if
there is a grievance.

10. Is there a ceiling on the
interest to be levied by the
promoter in case of default in
payment of any installments
by the allottee/buyer?

Ans: In accordance with the
model form of agreement, the
Allottee has to pay to the Pro-
moter, a rate of interest equal
to the State Bank of India
highest Marginal Cost of Lend-
ing Rate plus two percent, on
all the amounts which become
due and payable by the Allot-
tee to the Promoter under the
terms of the Agreement from
the date the said amount is
payable by the allottee(s) to
the Promoter.

11. What are the provisions
for an aggrieved person to
lodge a complaint?
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Section 31 of the Act and Rule
6 of Maharashtra Real Estate
(Regulation and Development)
(Recovery of Interest, Penalty,
Compensation, Fine payable,
Forms of Complaints and Ap-
peal, etc.) Rules, 2017 pro-
vide for filing of complaint with
MahaRERA, by an aggrieved
person who has any interest in
the registered project. The
aggrieved person can file an
application online as per for-
mat provided by MahaRERA. It
shall include the following
details:

. Registration number of
the project to which the
complaint pertains

. Particulars of the com-
plainant and respondent

. Facts of the case
*  Relief Sought

. List of Enclosures and so
on

12. Can a promoter or a real
estate agent also file com-
plaint against a buyer?

Ans: Yes. An aggrieved person
having any interest in the reg-
istered real estate project can

file complaint.

13. Is there any provision for
interim relief to be granted,
pending the final adjudication
of the complaint?

Ans: The procedure to be fol-
lowed by MahaRERA while
adjudicating a complaint is
detailed in section 36 of the
Act read with Rule 6(2) of
Maharashtra Real Estate
(Regulation and Development)
(Recovery of Interest, Penalty,
Compensation, Fine payable,
Forms of Complaints and Ap-
peal, etc.) Rules, 2017.

14. Where will the aggrieved
home buyer be required to file
his complaint?

Ans: The aggrieved person can
file an application online as
per format provided by Ma-
haRERA website.
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15. On what grounds can the
home buyer file a complaint?

Ans: An aggrieved person may
file a complaint with Ma-
haRERA for any violation or
contravention of the provi-
sions of the Act or the Rules or
Regulations made there un-
der.

16. Who would decide the
complaints?

Ans: As per Regulation 24 of
Maharashtra Real Estate
Regulatory Authority (General)
Regulations 2017, for adjudi-
cation proceedings with re-
spect to complaints filed, Ma-
haRERA may, by order, direct
that specific matters or issues
be heard and decided by a
single bench of either the
Chairperson or any Member of
the Authority.

17. Is there any pecuniary
jurisdiction for complaint han-
dling Authorities?

Ans: No. However, geographi-
cal jurisdiction may be speci-
fied for Chairperson or mem-
bers of MahaRERA.

18. Is there any time limit
prescribed for disposal of
complaints?

Ans: Section 29 of the Act
provides that complaints
should be disposed off as
expeditiously as possible but
not later than sixty days from
the date of filing the same.
However, where it cannot be
disposed of during the said
period, the Real Estate Regu-
latory Authority is required to
record its reasons for the
same.

19. If the buyer wants to file a
complaint in Consumer Court,
is there any bar under the
Act?

Ans: No. As per section 79 of
the Act, civil courts are barred
from entertaining disputes
(suits or proceedings) in re-
spect of matters which Real
Estate Regulatory Authority or
the adjudicating officer or the
Appellate Tribunal is empow-
ered under the Act to deter-

mine. However, the consumer
forums (National, State or Dis-
trict) have not been barred
from the ambit of the Act. Sec-
tion 71 proviso permits the
complainant to withdraw his
complaint as regards matters
under section 12, 14, 18 and
section 19, from the consumer
forum and file it with the adjudi-
cating officer appointed under
the Act.

20. Is there appeal provided
against the orders given by
MahaRERA? Is there a time
limit? What are the fees?

Ans: Any person aggrieved by
any direction or decision or
order made by MahaRERA or by
an adjudicating officer may file
an appeal before the Appellate
Tribunal within a period of sixty
days, in accordance with Rule 9
of Maharashtra Real Estate
(Regulation and Development)
(Recovery of Interest, Penalty,
Compensation, Fine payable,
Forms of Complaints and Ap-
peal, etc.) Rules, 2017.

21. Is there any time limit pre-
scribed for the promoter for
formation of society or any
other legal entity of home buy-
ers?

Ans: Promoter has to enable
formation of Legal Entity like
Cooperative Society, Company,
Association, Federation etc.
within three months from the
date on which fifty one per cent
of the total number of Purchas-
ers, in such a building or a
wing, have booked their apart-
ment.

22. Is there a time limit pre-
scribed for the promoter to
execute conveyance in favour
of the association of buyers?

Ans: Promoter shall execute a
registered conveyance deed in
favour of the allottee within
three months from date of is-
sue of occupancy certificate or
fifty one per cent of the total
number of Purchasers, in such
a building or a wing, has paid
the full consideration to the
promoter, whichever is earlier.
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Cross Verification of ITC—MVAT

In respect of the periods 2008
-09 and onwards, electronic
cross verification of Input Tax
Credit (ITC) from Sales and
Purchases disclosed in Audit
Report in Form 701 i.e. J2 x J1
match, mismatch and un-
match ITC report was consid-
ered for allowance or disallow-
ance of ITC However, it was
noticed that many dealers had
either nor filed their sales
annexures J1 or had incor-
rectly filed them, due to which
the ITC claims of other dealers
were being disallowed. On
that background, it was de-
cided to allow ledger Confir-
mation for Mismatched or
unmatched ITC by internal
Circular 13A of 2010 date
25th October 2010.

Further these guidelines were
revised by IA of 2013,
whereby top 10 suppliers or
more than 50% of ITC
(whichever is more) were to be
verified by electronic matching
and ledger confirmations. It
was also decided in that circu-
lar that if the above condition
is satisfied then the balance
ITC may be as assumed to be
matched

Further internal circular 1A of
2013 was made applicable to
the periods 2009-10, 2010-
11, 2011-12 and 2012-13 by
internal circulars 10A of 2013
and 9A of 2014

For FY 2013-14, 2014-15 and
2015-16 the problems en-
countered by the assessing
officers while allowing ITC
remains more or less the
same, with marginally more
matching of ITC compared to
previous years. Also, the de-
partment’s current automa-
tion (Mahavikas) is not in a
position to allow filing supple-
mentary Ann. J1 for Mis-
matches.

Hence in the present context
of ensuing GST era and as
discussed in foregoing paras,

it is imperative and logical to
continue existing methodology
with added security features.
This will help the department
to cope up with the limitations
of existing matching exercise
and at the same time will also
ensure that facility is not mis-
used.

If there are mismatched/un-
matches in the ITC claim of
the claimant dealer, then the
following procedure shall be
followed for allowance/
disallowance of ITC for FY
2013-14, 2014-15 and 2015-
16:

. Unmatched ITC means
ITC not matched due to
due to one of the TIN not
being uploaded in their
annexure J1 or Annexure
J2. Whereas mismatched
ITC is due to the differ-
ence in amount of trans-
action disclosed by the
respective buyer and
supplier in their annex-
ureJ2 and J1, respec-
tively.

e Qut of the total purchase
on which ITC is claimed,
ITC claimed on purchase
from non-genuine deal-
ers, RC cancelled dealers
and Return Non-filers
shall be disallowed after
due verification. For this
purpose, J2 x J1 utility
available on Mahavikas
and CDA utility provided
by EIU shall be used. If
CDA utility is not made
available by the EIU for
2014-15 and 2015-16,
then ITC verification utility
shall be used for such
period. From the remain-
ing supplier, top 10 sup-
pliers or the suppliers
covering at least 50% of
the ITC claim (whichever
is more) shall be consid-
ered by the assessing
officer.

Connection

o If there is un-matched ITC
in top 10 suppliers or the
suppliers covering at
least 50% of the ITC
(whichever is more) then
such unmatched ITC can
be allowed only after
filing of supplementary
annexure J-1 or J-2.

o If there is un-matched ITC

in top 10 suppliers or the
suppliers covering at
least 50% of the ITC
(whichever is more) then
such ITC can be verified
through the confirmation
of the ledgers of the sup-
pliers, provided that such
supplier encloses copy of
return acknowledgement
for the month of March of
that F.Y. or acknowledge-
ment of form 704 of that
F.Y., duly signed &
stamped by the dealer or
his authorized signatory
along with such ledger
confirmations.

. If ITC claim per dealer per

year is Rs 5 lakhs or
more under unmatch/
mismatch category or in
top 10 suppliers or 50%
ITC (whichever is more)
than it shall be verified
through SAS report num-
ber REP_704_16 or
REP_704_19.

* Notwithstanding anything

contained in this circular,
ledger confirmation shall
not be asked if claim of
ITC is Rs 5000/- or below
per supplier per year.

. If all the above conditions

is satisfied, then officer
may assume that the
balance ITC has also
matched. If any of the
conditions are not satis-
fied, then only matched
ITC, credit will be granted.

IBA cases: ITC claimed on
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purchases from non-genuine
dealers, RC cancelled dealers,
Return Non-filers shall be
disallowed after due verifica-
tion. The instructions given in
this circular shall be applica-
ble for the parameters of un-
match and mismatch in ITC
i.e. the dealer has to produce
the ledger confirmation along

Innovate Create Lead

with relevant acknowledge-
ment for allocated cases of
mismatch, and in case of un-
match, such ITC can be al-
lowed only after filing of sup-
plementary Annexure J-1 or J-
2. In other words, facility of
top 10 or 50% ITC (whichever
is more) is not available for
IBA Cases.

All the departmental officers
are directed to follow the
above instructions scrupu-
lously.

Ransomware Attack

What is a Ransomware At-
tack?

Attacks involve malware deliv-
ered through spear phishing
emails that lock up valuable
data assets and demand a
ransom to release them.

Hackers now check a victim’s
social media accounts, and
create a fake email address
pretending to be a friend or
contact in order to get them to
click on an infected link or
attachment.

“It's much more targeted, and
will exploit a particular vulner-
ability in a device, application,
server or software,

The Health / Education / so-
cial sector is highly targeted
by hacker attacks, due to anti-
quated or mis-configured com-
puter security systems and
the amount of sensitive data

they hold.

How to Prevent Ransomware
Attacks

1. Do not click hyper links
from un-known sources, and
without establishing authen-
ticity of link even from known
sources.

2. Prepare a up-to-date inven-
tory of all the “Digital Assets”
at various locations/facilities
being used by the various
functionaries of the

3. Make a trustworthy knowl-
edgeable functionary
(permanent Government em-
ployee) Administrator of the
Digital Assets (ADA) of the

organization at each

4. Let ADA keep all software
(especially the system soft-
ware) up to date, including
operating systems and appli-
cations.

5. ADA has to ensure back-up
of ail digital content located in
the digital assets under ADA
jurisdiction every day, includ-
ing information on employee
devices, so ADA can restore
encrypted data if attacked by
ransomware.

6. Back up all digital content
to a secure, offsite secret
location(s) within

7. Distribute Back-up : Divide
the digital assets and distrib-
ute the back-up locations.
Don't place all data on one
back-up file and share it.

8, ADA in collaboration with
NIC officials, to train all the
staff using the digital assets
including mobile devices con-
nected to network, on cyber
security practices, emphasiz-
ing not opening attachments
or links from unknown
sources.

9. Develop a communication
channel and strategy to
quickly inform all employees if
a virus reaches the company
network.

10. If every bit of data of the
organization is safeguarded
and back-up is kept secretly,
even if hackers attack and
demand ransom, Govt can
launch an investigation rather
than making payment.

11. Mandate security auditing
by ICERT empanelled auditors
for all the digital assets as per
Gol policy.

12. ADAs in collaboration with
information security teams of
ITE&C Dept and NIC to per-
form penetration testing to
detect the vulnerabilities.

13. Register all the devices
and digital assets. Strictly
avoid usage of un-registered
and unmonitored devices.

14. Adopt and use standard
security and data privacy poli-
cies as per advisories from
ITE&C Dept, NIC/ Govt of In-
dia.

15. Ensure all devices and
systems are protected well
with latest firewalls and anti-
virus systems.

Mitigating an attack

1. Remove the infected ma-
chines from the network, so
the ransornware does not use
the machine to spread
throughout your network.

2. Report the attack and regis-
ter all information related to

3. Facilitate investigation of
the

4. Let one authorized spokes-
person of the entire depart-
ment only communicate with
media the information related
to attack.

5. A inventory of attacks and
decryption kits / mitigation
kits to be maintained.
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Salary of NR seafarer not taxable

Representations have been
received in the Board that
income by way of salary, re-
ceived by non-resident seafar-
ers, for services rendered
outside India on-board foreign
ships, are being subjected to
tax in India for the reason that
the salary has been received
by the seafarer into the NRE
bank account maintained in
India by the seafarer.

The matter has been exam-
ined in the Board. Section 5(2}
(a) of the Income-tax
Act provides that only such
income of a non-resident shall
be subjected to tax in India

that is either received or is
deemed to be received in
India. It is hereby clarified that
salary accrued to a non-
resident seafarer for services
rendered outside India on
a foreign ship shall not be
included in the total income
merely because the said sal-
ary has been credited in the
NRE account maintained with
an Indian bank by the sea-
farer.

Disclaimer:

This newsletter is prepared strictly for private circulation and personal use only. This newsletter is for
general guidance on matters of interest only and does not constitute any professional advice from us.
One should not act upon the information contained in this newsletter without obtaining specific profes-
sional advice. Further no representation or warranty (expressed or implied) is given as to the accuracy

or completeness of the information contained in this newsletter.




